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Western States Petroleum Association

July 3, 2006

Ms. Donna Darm, Assistant Regional Admimistrator
National Marine Fisheries Service

Northwest Region

7600 Sand Point Way

Seattle, WA 98101

Email: orcahabitat.nwr({@noaa.gov

Re:  Proposed Recovery Planning Process for Southern Resident Killer Whales

Dear Ms. Darm:

The Pacific Merchant Shipping Association (“PMSA”) and Western States Petroleum
Association (“WSPA”) (collectively, “the Associations”) appreciate the opportunity to provide
the National Marine Fisheries Service (“NMFS”) with the following comments and information
to assist NMFS in its development of a proposed recovery plan for Southern Resident killer
whales (Orcinus orca). The Associations likewise submit these comments for NMFS’
consideration in response to the Agency’s proposed rule to designate critical habitat for the
species. See 71 Fed. Reg. 34572 (June 15, 2006). The Associations represent commercial
marine transport companies, container and oil terminals (and pipelines) in Puget Sound,
Washington, and on the West Coast of the United States. Member companies operate marine
vessels that transport a range of container cargo, crude oil, petroleum products, and other
economically important materials to and from ports on the West Coast. Continued safe, secure,
efficient, and environmentally- responsible operation of member vessels and facilities are issues
of regional and national importance.

On October 3, 2005, NMFS published a notice requesting comments on a proposed
conservation plan for Southern Resident killer whales prepared by NMFS under the Marine
Mammal Protection Act (“MMPA”) (“the Conservation Plan” or “the Plan™). See 70 Fed. Reg.
57565 (October 3, 2005). On November 18, 2005, NMFS listed the Southern Resident
population unit as endangered under the Endangered Species Act (“ESA”). See 70 Fed. Reg.
69903 (November 18, 2005). Recent communications with the Agency indicate that NMFS
intends to issue a proposed recovery plan for the species under Section 4(f) the ESA in the very
near future based upon the Conservation Plan previously developed by the Agency under the
MMPA. The Associations have reviewed the Conservation Plan prepared by NMFS under the
MMPA, and offer the following comments to assist the Agency in its development of a draft
ESA recovery plan for this species.



- First, the Associations’ support killer whale conservation and recognize that much

scientific uncertainty exists regarding the factors relating to the health of killer whales in this
region. We recognize that these scientific uncertainties create a significant challenge for NMFS.
In view of the uncertainties associated with this species, we encourage NMFS to engage in as
open a public process as possible to develop a scientifically-sound and fully informed recovery
plan. The Associations intend to participate in these processes where and when appropriate to
facilitate agency understanding of complex industry operations, regulations and performance to
help insure agency actions are based upon the best available scientific and commercial
information.

Second, the Conservation Plan and listing documents contain a reasonably thorough
analysis of killer whale life history and other relevant background information. However, the
Associations believe the Conservation Plan also omits key information and analysis. In
particular, the Plan makes broad generalizations about potential risks to the species without a
complete analysis of these risks. For example, the Plan portrays the risk of oil spills in Puget
Sound as a significant risk to the species; however, the Plan does not adequately define or
analyze the probability of Orca-threatening oil spill events in Puget Sound, nor does it consider
the myriad of shipping and environmental laws, regulations, policies, and programs that have
been successfully implemented and are continuously updated to address such risks. As a result,
we believe the Plan does not accurately assess the risk of oil spill events, inviting the agency and
other parties to invest limited resources in areas that are comprehensively and successfully
addressed. We are committed to risk based, cost-effective risk mitigation and continuous
improvement. This commitment requires a comprehensive understanding of the risk mitigation
regimes in place now and how they are performing. We therefore recommend that NMFS revise
the Plan as outlined below to incorporate a detailed analysis of existing regulatory mechanisms
that address species’ needs, and that NMFS avoid making sweeping (and unsupported)
statements about risk without such an analysis.

The Conservation Plan also fails to adequately consider a number of key factors that may
have caused the decline of the species, or that may interfere with species recovery. Regarding
ambient noise and vessel traffic, the Plan appropriately avoids calling for regulatory restraints on
non-whale watching vessels (e.g., marine container ships and oil tankers) given the absence of
evidence linking such vessel traffic to whale impacts. However, with regard to food supply, the
Plan makes no attempt to estimate the prey needed by a healthy killer whale population, and the
proposed conservation measures would not significantly increase the availability of the killer
whales’ major prey, Chinook salmon, for several decades (Appendix A). A disconnect also
exists between the Plan’s identification of organochlorines (mainly PCBs and DDT) and other
bioaccumulative toxins as a potential threat to the killer whales, and the Plan’s generalized call
for minimizing the discharge of all pollutants. Since specific types of contaminants are the focus
of concern, the recommendations also should focus on those specific contaminants. The Plan
should call for focused actions on these and other factors of decline, similar to the specific
measures proposed for reducing whale watching impacts.

Aside from the Associations’ concerns with the Plans’ lack of detailed analysis, the
Associations are also concerned with the process used by NMES to develop the Conservation
Plan. Given the cultural, legal, and economic significance of this listing, and the complexity



-surrounding species recovery, the Associations recommend that NMFES establish a recovery team... . ... .. ... .

whose purpose would be to advise the Agency on recovery plan development. See 16 US.C. §
1533(f) (providing for formulation of recovery team). Such a process would result in the
development of a more thorough and balanced recovery plan. The Associations recommend that
NMFS delay issuing a proposed recovery plan until such time that a qualified recovery team is
convened, and the team is provided an opportunity to review in detail and comment upon
recommendations contained in NMFS’ Conservation Plan.

L Regulatory Measures and Processes that Prevent and Address Oil Spill Risks

A host of overlapping, sophisticated, and in some cases, redundant, regulatory programs
exist that have dramatically reduced the occurrence and probability of oil spill events in Puget
Sound. Such programs include spill international, federal, and state response planning,
prevention, coordination, and enforcement actions. International and federal programs have
undergone continuous refinement and revision in response to continuous evaluation of safety
standards. These measures, coupled with industry-initiated measures identified below, have
resulted in dramatic decreases in oil spill events from vessels nationwide. For example, from
1970’s through the 1990’s, there was a 94% reduction in average annual oil spill volumes from
all vessel types (U.S Coast Guard Oil Spill Compendium - 2001).) From a regional perspective,
Puget Sound has been a leader possessing the lowest commercial vessel oil spill rate in the nation
for cargo vessels transiting in and out of our waters. There have been no documented drift
grounding oil spill incidents in Puget Sound in over several million monitored vessel transits
since the Vessel Traffic Service was implemented in the 1970’s. This safety record is a result of
many factors including years of regulatory and technological improvements, such as the required
use of double hulled vessels, voluntary double hulling of fuel tanks on cargo ships, enhanced
vessel traffic separation schemes and services, improvements in communications and global
positioning systems, and implementation of a variety of oil spill prevention and compliance
programs such as those discussed below.

Below we summarize relevant international, federal and state programs that have
combined with non-regulatory efforts to effectively reduce oil spill-related risks in Puget Sound.
This list is not exhaustive; rather. it is intended to illustrate the range of programs that currently
exists to prevent and address oil spills in Puget Sound. Appendix B provides a partial listing and
description of additional measures warranting NMFS’ consideration. The Associations
recommend that NMFS review in detail the full range of these and other applicable regulatory
and non-regulatory programs prior to developing a recovery plan or other killer whale
conservation recommendations.

A, International Maritime Organization

Due to the international nature of the shipping industry, it has long been recognized that
actions to improve safety in maritime operations are more effective if carried out at an
international level whenever possible rather than by individual countries acting unilaterally and
without coordination. Although a number of important international agreements had already been

! See hitpy/fwww.usce.mil/ba/e-mime/response/stats/aa hirm.




-adopted; many countries believed that there was a need for a permanent body which would be -

able to coordinate and promote further measures on a more regular basis. It was against that
background that a conference held by the United Nations in 1948 adopted a convention
establishing the International Maritime Organization (IMO) as the first ever international body
devoted exclusively to maritime matters (the original name was the Inter-Governmental
Maritime Consultative Organization, or IMCO, but the name was changed in 1982 to IMO).

The International Maritime Organization is a permanent international body established
under a 1958 International Convention to promote international maritime safety.” The IMO
presently consists of 166 member states, including the U.S. Since its inception, the IMO has
enacted a series of conventions and measures designed to prevent maritime accidents and to
minimize their consequences. In order to achieve its objectives, IMO has, in the last 30 years,
promoted the adoption of some 30 conventions and protocols and adopted well over 700 codes
and recommendations concerning maritime safety, the prevention of pollution and related
matters. These conventions and measures include the following:

International Convention Relating to Intervention on the High Seas in Cases of Qil
Pollution Casualties - This Convention, enacted in 1968, affirms the right of a coastal state to

take such measures on the high seas as may be necessary to prevent, mitigate or eliminate danger
to its coastline or related interests from pollution by oil or the threat thereof, following upon a
maritime casualty. Amendments to the Convention later extended it to cover substances other
than oil.

International Convention for the Prevention of Pollution from Ships — This Convention,
enacted in 1973, and modified by the Protocol of 1978, is the main international convention

covering prevention of pollution of the marine environment by ships from operational or
accidental causes. It is a combination of two treaties adopted in 1973 and 1978 respectively and
updated by amendments through the years. The Convention includes regulations aimed at
preventing and minimizing pollution from ships - both accidental poliution and that from routine
operations. The Convention covers not only accidental and operational oil pollution but also
pollution by chemicals, goods in packaged form, sewage, garbage and air pollution.

International Convention on Oil Pollution Preparedness, Response and Cooperation
This Convention, enacted in 1990, is intended to establish a global framework for international
cooperation in combating major incidents or threats of marine pollution. Parties to the
Convention are required to establish measures for dealing with pollution incidents, either
~ nationally or in co-operation with other countries. Ships are required to carry a shipboard oil
pollution emergency plan per IMO standards (supplemented in the U.S. and other countries by
additional requirements). Operators of offshore units under the jurisdiction of Parties are also
required to have oil pollution emergency plans or similar arrangements which must be
coordinated with national systems for responding promptly and effectively to oil pollution
incidents. Ships are required to report incidents of pollution to coastal authorities and the
convention details the actions that are then to be taken. The Convention calls for the
establishment of stockpiles of oil spill combating equipment, the holding of oil spill combating
exercises and the development of detailed plans for dealing with pollution incidents (again, the
U.S. and other parties implement these and other requirements through federal regulations).

% See htty;/fwww.imo.ore/home.asp for further information about the IMO.




~Parties to-the convention are required to provide assistance to others in the event-of a-pollution- -~

emergency and provision is made for the reimbursement of any assistance provided.

Protocol on Preparedness, Response and Co-operation to poliution Incidents by
Hazardous and Noxious Substances - This Protocol, adopted in 2000, follows the principles of
the International Convention on Oil Pollution Preparedness, Response and Cooperation
Convention. Like the Convention, the Protocol aims to provide a global framework for
international cooperation in combating major incidents or threats of marine pollution. Parties to
the Protocol are required to establish measures for dealing with pollution incidents, either
nationally or in cooperation with other countries, Ships are required to carry a shipboard
pollution emergency plan to deal specifically with incidents involving hazardous and noxious
substances.

B. Federal Oil Spill Prevention and Response Programs

The U.S. Coast Guard implements and oversees a number of regulatory programs to
prevent and address oil spills, and is recognized as one of the world’s premier maritime safety
organizations. These regulatory and enforcement programs have dramatically reduced the
volume of spills from commercial maritime activities (U.S. Coast Guard Oil Spill Compendium).
Such programs are also designed to prepare for and respond to oil spills affecting U.S. waters.
Below we briefly summarize some of the relevant aspects and requirements of these programs.

Qil Pollution Act. The Oil Pollution Act (OPA) of 1990, enacted in response to the
Exxon Valdez incident, serves as the leading federal regulatory mechanism to prevent, respond
to, and address damage caused by oil spills. OPA improved the nation’s ability to prevent and
respond to oil spills by establishing provisions that expand the federal government's ability, and
provide the money and resources necessary, to respond to oil spills. OPA also created the
national Qil Spill Liability Trust Fund, which provides up to one billion dollars per spill incident.
OPA established new requirements for contingency planning both by government and industry.
For example, the National Oil and Hazardous Substances Pollution Contingency Plan (NCP) has
been expanded in a three-tiered approach: the Federal government is required to direct all public
~ and private response efforts for certain types of spill events; Area Committees -- composed of
federal, state, and local government officials -- have developed detailed, location-specific Area
Contingency Plans; and owners or operators of certain vessels and facilities that are required and
have prepared Response Plans tested by drill and exercise requirements. OPA increased
penalties for regulatory noncompliance, broadened the response and enforcement authorities of
the Federal government. OPA also requires all tank vessels greater than 5,000 gross tons
operating in U.S. waters to be fitted with a double hull before January 1, 2015. Current law
establishes a phase-out schedule under which all single-hull tank vessels built before 1979 have
already been prohibited from operating in U.S. waters. All vessels that were constructed or that
have undergone a major conversion after July 1, 1990 are required to be fitted with a double hull
at delivery. The Act’s double hull requirements and phase-out schedule were generally accepted
by the international community through the International Maritime Organization (IMO)
discussed above. Note: new container vessels are voluntarily double hulling fuel tanks to
provide similar protections.




oSl Prevention, Control and Countermeasure (SPCC) Plans - In July 2002, the ULS.
Environmental Protection Agency (EPA) amended the OPA regulations to incorporate revisions
proposed in 1991, 1993, and 1997, Subparts A through C of the Oil Pollution Prevention
regulations are referred to as the “SPCC rule” because they describe the requirements for certain
facilities to prepare, amend and implement Spill Prevention, Control and Countermeasure
(SPCC) Plans, SPCC Plans are a cornerstone of EPA’s strategy to prevent oil spills from
reaching our nation's waters. Unlike oil spill contingency plans that typically address spill
cleanup measures after a spill has occurred, SPCC Plans ensure that facilities put in place
containment and other countermeasures that would prevent oil spills that could reach navigable
waters. Under EPA’s Oil Pollution Prevention regulation, facilities must detail and implement

* spill prevention and control measures in their SPCC Plans. A spill contingency plan is required
as part of the SPCC Plan if a facility is unable to provide secondary containment (e.g., berms
surrounding the oil storage tank). Each SPCC Plan, while unique to the facility it covers, must
include certain elements. To ensure that facilities comply with the spill prevention regulations,
EPA periodically conducts on-site facility inspections. Facilities are now required to submit
certain information after having two or more discharges (over 42 gallons) in any 12-month
period or a single discharge of more than 1,000 gallons.

Facility Response Plans (FRP} — The Clean Water Act (CWA) as amended by OPA,
requires that certain facilities that store and use oil must prepare and submit plans to respond to a
worst case discharge of oil and to a substantial threat of such a discharge. EPA has established
regulations that define who must prepare and submit an FRP and what must be included in the
plan. An FRP is a plan for responding, to the maximum extent practicable, to a worst case
discharge of 0il and to a substantial threat of such a discharge. The Plan also includes '
responding to small and medium discharges as appropriate. According to OPA, an owner or
operator of a "substantial harm" facility must develop and implement an FRP. A “substantial
harm" facility is a facility that, because of its location, could reasonably be expected to cause
substantial harm to the environment by discharging oil into or on navigable waters or adjoining
shorelines.

Prevention and Enforcement Programs - The U.S. Coast Guard serves as the principle
prevention and enforcement authority in marine areas under OPA and related federal laws and
regulations including the enforcement of international standards to which the U.S. is signatory.
Extensive regulations cover vessel design, construction, equipment, crew competency and
operational procedures as well as vessel traffic, anchoring and port specific requirements
including such things as safety zones and regulated navigation areas. All reports of hazardous
substance releases and oil spills made to the federal government are processed by the National
Response Center (NRC). The NRC records and maintains all reports in a computer database
called the Emergency Response Notification System, which is available to the public. The NRC
relays release information to the U.S. Coast Guard or U.S. EPA Agency On Scene Coordinator
(0SQC), depending on the location of the incident. In every area of the country, OSCs are on-call
and ready to respond to an oil or hazardous substance release at any time of the day. Afier
receiving a report of an oil or hazardous substance release, the federal OSC evaluates the
situation and, if the OSC decides that a federal emergency response action is necessary, the
National Response System is activated. Alternatively, the OSC will ensure the clean up
activities of the responsible party are timely and appropriate or will issue orders or federalize the




- -response: -State and local governments have developed-and coordinated additional response
procedures.

C. Multi-Jurisdictional Oil Spill Prevention and Response Programs

Supplementing international and federal programs are inter-governmental programs that
serve to facilitate coordination between the U.S. and Canada, as well as federal and state
jurisdictions. Such programs include the following:

Port State Control — inbound vessels are screened to eliminate substandard vessels. A
vessel can be denied entry, be required to implement special operational conditions, targeted for
inspection underway, at anchor or at the dock or allowed to proceed. Screening is a risk-based
process based designed to target and eliminate substandard operations and ensure compliance
with international and federal requirements. Coast Guard District Thirteen covering Washington
and Oregon ports has the lowest substandard vessel detention rate of all Coast Guard districts
(Coast Guard Annual Port State Control Reports).

Joint U.S./Canada Response Team - In the mid-1980s, Canada and the United States
began efforts to reach an agreement to protect and improve their border environment. Both
countries recognized that taking steps to prevent chemical accidents along the border helps keep
the population and environment safe. These efforts resulted in the development of joint
contingency plans.

National Preparedness for Response Exercise Program — The U.S. Coast Guard, the U.S.
Environmental Protection Agency, the Research and Special Programs Administration in the
U.S. Department of Transportation, and the Minerals Management Service developed the
National Preparedness for Response Exercise Program (PREP) to provide guidelines for
compliance with OPA pollution response exercise requirements. Consisting of periodic
unannounced emergency drills as required by OPA, the PREP guidelines also recommend
announced drills. The guiding principles for PREP establish both internal exercises, which are
conducted within a plan holder’s organization, and external exercises, which extend beyond a
plan holder’s organization to involve other members of the response community. These
exercises are designed to evaluate the entire response mechanism in a given Area to ensure
adequate pollution response preparedness. The goal of PREP is to conduct approximately 20
Area exercises per year, with the intent of exercising most Areas of the country over a three-year
period. These exercises help insure timely and effective response fo oil spill events.

Northwest Area Committee and associated Work Groups - The stated mission of the
Northwest Area Committee (NWAC) is to protect public health and safety and the environment
by ensuring coordinated, efficient, and effective support of the federal, state, tribal, local, and
international responses to significant oil and hazardous substance incidents within the Pacific
Northwest Region as mandated by the National Contingency Plan. The NWAC has developed
and implemented the NWAC plan and meets regularly to review and improve it through a
coordinated effort. '



The state of Washington, through the Washington Department of Ecology, plays a role in-
monitoring and implementing oil spill prevention and response programs in Puget Sound. These
state programs serve to augment international and federal standards enforced by the U.S. Coast
Guard.” Examples include the following:

Strengthening the State/Coast Guard Partnership - On May 25, 2001, former Governor
Gary Locke and 13th U.S, Coast Guard District Commander Admiral Erroll Brown signed a
memorandum of agreement on oil spills. This agreement was designed to strengthen federal and
state collaborative efforts to prevent and respond to oil spills in Washington’s waters.
Implementing protocols cover oil spill response, oil transfer monitoring and information sharing
among other activities. Other joint initiatives include implementing recommendations from the
North Puget Sound Oil Spill Risk Management Panel, managing the risk of 01l spills in Haro
Strait and on the Columbia River, and working with the Pacific States/British Columbia Oil Spill
Task Force.

Vessels and Qil Handling Facilities - There are 35 oil handling facilities and major
transmission pipelines in Washington under state regulation. Ecology staff review and approve
the facilities’ oil spill prevention plans, operation manuals, and certifies personnel training
programs to ensure that tanks and pipelines are designed and operated in a manner that will
minimize the risk of oil spills. In addition, commercial vessels of a certain size are required to
have an oil spill response contingency plans. In June 2006, Ecology proposed new oil transfer
standards and oil spill contingency plan rules to incorporate and augment federal standards.

IL Industry-Initiated Safety Practices

Aside from the various regulatory processes outlined above, the marine shipping industry
has initiated a number of planning processes to proactively address environmental issues relating
to marine shipping. Within Puget Sound, the Associations have been leaders in developing a
Harbor Safety Plan to capture and implement best management practices. The Associations have
also worked with stakeholders to develop consistency on mitigating ballast water risk. Member
companies have supported environmentally-friendly vessel construction programs, developed
enhanced crew competency standards, and have implemented safety management and
environmental compliance systems on marine vessels. Specific examples of industry-initiated
practices include the following:

International Tug of Opportunity System - The “International Tug of Opportunity
System” organizes powerful tugboats on both sides of the U.S./Canada International Boundary
info a response system for the use of the appropriate coast guard. Through mutual agreements of
the industry sectors on both sides of the border, more than 100 tugs were outfitted with electronic

3 Specific Washington laws implemented by Ecology include Chapter 90.56 RCW, Oil and Hazardous Substance
Spill Prevention and Response; Chapter 88.46 RCW, Vessel Oil Spill Prevention and Response; Chapter 90.48
RCW, Water Pollution Control; Chapter 88.40, Transport of Petroleum Products - Financial Responsibility; Chapter
70.105 RCW, Hazardous Waste Management Act; Chapter 70.105D RCW, Model Toxics Control Act.



- transmitters that made them visible whether they were in or out of radar-coverage. Thig - -

information is provided to the coast guard vessel traffic systems and is used to assist in rapid
identification of response resources in the event of an emergency. Recently, new transponder
technology (AIS) has expanded this capability to include more tugs over a broader area.

Best Practices. Over the past ten years, Association members have voluntarily engaged
in capturing best practices and standards of care implemented via company policies and/or the
Harbor Safety Plan. These efforts are made to augment regulatory regimes and provide port
specific guidance.

Y.  Available Technical Information —~ Risk Assessments and Prevention Studies

A number of recent assessments and studies have been conducted in Puget Sound to
evaluate marine vessel traffic and related marine safety issues. Such studies include the
International Tug of Opportunity Study,” the Study of Tug Escorts in Puget Sound,” the Port
Access Route S@tudy,6 and the Port and Waterway Safety Assessment for Haro Strait and
Boundary Pass.” These and other recent studies review in detail vessel operation and safety
protocols, and make recommendations to reduce the risk of accidents and environmental damage.
Implementation of study recommendations over the past ten years through various regulatory
programs has further reduced the risk of catastrophic accidents in Puget Sound.

The Associations believe that recent risk assessments and prevention studies conducted in
Puget Sound illustrate how the risk of oil spill events have been thoroughly and continuously
evaluated and are being comprehensively addressed. Marine vessel operations in Puget Sound
are highly regulated, and closely scrutinized. NMFS should closely evaluate these and other .
relevant studies prior to developing recovery plan recommendations that may result in
duplication of these efforts. Doing so will help ensure the Agency accurately characterizes the
risks associated with marine vessel operations, and avoids focusing limited resources on highly
regulated industrial sectors that have minimized and mitigated their impacts to the maximum
extent practicable. Such measures are continuously updated and reviewed to incorporate lessons
learned, new technology and the best available information.

* Available at htipy//www.usce.mil/hg/e-m/nme/response/itos_all. pdf

* Available at http://www.ecy.wa.gov/programs/spills/hottopics/tug/tuesiudystuff/FinalReport.pdf

& Available at http:/Awww.usce. mil/D 1 3/oan/pars/sidfhtm

7 Available at hitp://wwew.naveen.usce. govimwy/projects/pawsa/WorkshopReports/Hare%208trait. pdf
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The Conservation Plan suggests that vessel noise may be detrimental to killer whale
survival by impairing foraging and other behavior patterns. See Conservation Plan at 83. NMFS
recommends that the presence and activity patterns of non-whale-watching vessels in the vicinity
of Southern Resident and other killer whales should be evaluated to determine their potential
effect. NMFS also suggests the need to establish regulations regarding vessel activity in the
vicinity of killer whales should be evaluated.

As the Conservation Plan indicates, the impacts of vessel noise on killer whales,
particularly noise associated with large cargo vessels, is poorly understood, and threshold levels
at which underwater sounds become harmful are unknown. In 2003 the National Research
Council (“NRC”) concluded that no documented evidence exists of ocean noise being the direct
physioclogical agent of marine mammal death under any circumstances.® The long-term effects
of ambient noise on marine organisms are even less well understood.

The Associations agree with the Conservation Plan and the NRC that no evidence
currently exists to suggest that cargo vessel noise is causing direct injury or mortality to killer
whales. In view of the considerable uncertainties associated with the effects of vessel noise on
marine mammals, it is premature to conclude a need exists for regulatory programs to address
this issue. Through the pending recovery plan process, NMFS should clarify the current state of
scientific research, and it should avoid suggesting the need for additional regulatory
requirements concerning vessel noise until such time that available scientific information
demonstrates a causal link between noise and harm to the listed species.

V. Legal Considerations Relevant to Marine Transportation

Cargo and tanker vessel movements are highly regulated by numerous federal laws and
international treaties. Vessel movements and shipping lane operations in general implicate
important national security considerations and international agreements. NMFS’ legal authority
to regulate in this complex legal environment is at best unclear. The Associations believe that
any proposed recovery plan should carefully evaluate these issues through discussions with the
State Department, the Defense Department, the Department of Homeland Security and the
shipping industry to ensure that any recovery plan recommendations reflect a realistic assessment
of actions that can in fact be implemented.

® National Research Council, Ocean Noise and Marine Mammals, Committee on Potential Impacts of Ambient
Noise in the Ocean on Marine Maminals (2003).

10



As discussed above, the Associations encourage NMFS to engage with the Associations
and other stakeholders over the Agency’s development of a proposed recovery plan for Southern
Resident killer whales. Operation and regulation of marine vessels in Puget Sound is a complex
arena, and many existing programs, laws, regulations, and policies likely address the needs of the
listed species and the Agency. The Associations suggest that NMFS formulate a recovery team
consisting of experts from the military, industry, state and federal government, and other sectors
to assist the Agency in its development of a recovery plan.’ Doing so will help ensure that any
recovery plan reflects thoughtful consideration of those risks that are reasonably foreseeable in
view of existing regulatory and non-regulatory marine safety and facility operation regimes.

Thank you for the opportunity to provide preliminary comments and recommendations
concerning the development of a draft killer whale recovery plan. Please feel free to contact
Frank Holmes, WSPA at (360) 352-4506, or Mike Moore, PMSA at (206) 441-9700 if you have
any questions regarding these comments or recommendations.

Sincerely,

Frank E. Holmes, Northwest Manager
Western States Petroleum Association

Michael R. Mooie, Vice President
Pacific Merchant Shipping Association

Enclosures

? The Associations believe that a recovery team should consist of knowledgeable experts from the United States and
Canadian environmental agencies, the military, industry, academia, and environmental groups. Similar to NMFS’
salmon recovery planning efforts, the Agency could establish both technical and policy advisory groups to ensure
the range of relevant issues are considered during recovery plan development.
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13th Coast Guard District
- United States Coast Guard

Rear Admiral William D. French, Commander
Navy Region Northwest
United States Navy

Patrick Jones, Executive Director
Washington Public Ports Association

W. Michael Anderson, Executive Director
Washington State Ferries

Rick Bryant, President
Chamber of Shipping of British Columbia
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Appendix A. Technical Comments Concerning Proposed Orca Conservation Plan
The Western States Petroleum Association provides the following additional
technical comments and information concerning the proposed killer whale conservation

plan.

1. Prey Availability

The 2004 Southern Resident Killer Whale Status Review indicates that when the
killer whales are in the Puget Sound region, salmon provide their major prey. See 2004
Status Review at p. 29. The Conservation Plan notes current data showing that they
preferentially target Chinook salmon. See Conservation Plan at 62. Less is known about
the killer whales’ food sources during the winter and early spring, when they are outside
the region. However, the Status Review and the Conservation Plan both note that
sightings of Southern Residents off Monterey Bay, California and Westport, Washington
corresponded to strong Chinook salmon runs in those areas. The Conservation Plan also
suggests that, though the evidence is limited, Columbia River salmon are likely an
important winter and early spring food source for the Southern Residents.

At least one of the studies cited in the Conservation Plan, Ford, et al. (2(}05),1
suggests not only that Chinook are an important year-round food source for resident killer
whales, but also that resident killer whale population fluctuations in the last two decades
strongly correlate to fluctuations in Chinook salmon abundance. The same study notes
that sockeye and pink salmon are not important prey for killer whales, but fall migrating
chum may be significant during a period in the fall. Still, chum salmon abundance does
not correlate to changing killer whale population levels in the same way as shifting
Chinook abundance.

The discussion of salmon in the Conservation Plan, while recognizing that they
are essential prey, focuses mainly on what is known about trends in salmon populations:
the condition of native salmon stocks, and the degree to which hatchery salmon
supplement their numbers. It contains only a limited discussion of the nutritional value
of salmon as a food source for killer whales. For example, it notes that Chinook salmon
have an energy content of 2,220 kcal/kg, while smaller chum and pink salmon have
energy contents of 1390 kcal/kg and 1,190 kecal/kg, respectively. See Conservation Plan
at 68. This information is presented in isolation, without any further analysis. There is
no real evaluation of whether the available food supply is adequate for a rebuilding killer
whale population, which is a major shortcoming of the Conservation Plan.

' Ford, JX.B., G.M. Ellis, P.F. Olesiuk, 2005, Linking prey and population dynamics: did food limitation
cause recent declines of ‘resident’ killer whales {Orcinus orca) in British Colurbia? Fisheries and Oceans
Canada, Canadian Science Advisory Secretariat 2005/042.
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different salmon species, Osborne (1999),” also contains estimates of the energy
requirements of killer whales, ranging from 85,000 kcal/day for juveniles to 200,000 -
kcal/day for adult males. To meet these needs, Osborne estimated that adult killer whales
must consume the equivalent of 28 to 34 adult salmon daily, while those under 13 years
old need 15 to 17 adult salmon daily. NMFS should use this information to project the
dietary needs of the killer whales, both at their current numbers, and as a recovered
population.

It is not difficult to develop working estimates based on Osborne’s work. Given
the current size of the Southern Resident population, collectively they consume the
equivalent of 750,000 to 800,000 adult salmon annually.’ The Southern Residents
primarily, but not exclusively, eat salmon, so some of this caloric input comes from other
prey. This analysis obviously can be refined, but it certainly demonstrates the relative
magnitude of their food needs, and provides a useful point of comparison when
evaluating data on salmon stocks.

For example, the Conservation Plan indicates that adult Chinook runs returning to
Puget Sound, including hatchery fish but excluding the depressed spring runs, have
ranged between 118,000 and 280,000 since the early 1990s. Frazier River Chinook runs
have been of a similar size. See Conservation Plan at p. 64. As Chinook are the
Southern Resident’s most commonly targeted prey, if the Chinook are available to them,
they easily could consume a significant share of the Chinook production from the Frazier
and Puget Sound rivers combined, even at current killer whale population levels, and
even though they are in region primarily from April to November.

It also is apparent from this data that, while Southern Residents may prefer
Chinook, they also must rely on other, more abundant salmon species, which also have
lower energy content. For example, as Ford, et al. (2005) indicates, chum provide an
important food source during part of the fall, although even then killer whales appear to
consume Chinook. The lower energy content of other species translates to lower
nutritional benefit for the same hunting effort. Whether the current availability of
Chinook produces nutritional stress in the existing killer whale population apparently
remains unknown, although Ford, et al. (2005) indicates a likely connection to killer
whale population levels. This certainly suggests that prey availability 1s a potential
limitation on increasing the killer whale population. There can be no sustainable increase
in that population without an adequate food supply.

In developing a recovery plan, NMFS should evaluate whether there is sufficient
prey in the region to support an increase in the killer whale population, including what

% Osborne, R.W., 1999, A historical ecology of Salish Sea “resident” killer whales (Orcinus orca): with
implications for management. PhD thesis. University of Victoria, Victoria, British Columbia.

* Osborne presents much the same estimate (750,000 salmon to feed 80 orcas) in a newsletter article
available online: “Are the Orcas Finding Enough Salmon in Winter,”
http:fwww.skagitfisheries.org/PastNews/newOrcas htm.




~food-supply would beneeded by arecovered population,-and not simply rely-on the —— -~
Conservation Plan’s general discussion of trends in salmon populations. This analysis
“should not wait for the suggested further research on historic prey abundance and -~
distribution. See Conservation Plan at p. 125. The Conservation Plan acknowledges that
historical population data is difficult to interpret and to compare to data from other
periods. Those difficulties will remain, and should not prevent NMFES from separately
considering the energy needs of a recovered population. NMFS also should pursue the
Conservation Plan’s suggested research on potential seasonal or periodic shortfalls in
critical prey. Spring Chinook runs have declined significantly throughout the region,
potentially depriving killer whales of important prey. The Conservation Plan’s comment
that hatchery-origin resident blackmouth may provide substitute prey is highly
speculative, and not supported by any sort of quantitative analysis.

The Conservation Plan is particularly weak in the conservation measures it
proposes for improving the availability of prey for the killer whales. They focus almost
exclusively on measures already under development for rebuilding depressed native
salmon populations. These efforts are expected to take decades to produce meaningful
increases in salmon numbers. For example, Shared Strategy’s habitat-focused salmon
recovery plan for Puget Sound assumes fifty years will be needed to recover Puget
Sound’s native Chinook population. If, as NMFS suggests, food supply is limiting
prospects for recovery of the Southern Resident killer whales, then it is inappropriate to
rely almost exclusively on plans that will not increase that food supply for several
decades.

I1. Contaminants of Concern

The Conservation Plan identifies the bioaccumulation of organochlorines, such as
~ PCBs, DDT, and some other pesticides, as posing the greatest contaminant risk to killer
whales, Conservation Plan at p. 72, and most of the Plan’s discussion of risks posed by
contaminants (pp. 72-82) is focused on these compounds. Since neither PCBs nor DDT
remain in use in the Puget Sound region, addressing the threats posed by these
contaminants is likely to require focused and specialized responses. However, the
proposed conservation measures are stated far more broadly. For example, measure 1.2.2
simply calls for “minimiz{ing] continued input of contaminants to the environment,” and
measure 1.2.2.1 calls for revising water and sediment quality standards and upgrading
wastewater treatment systems and pretreatment programs.

The Conservation Plan does not make the case for wholesale revisions to water
quality standards and changes to wastewater freatment systems. It also fails to explain
how these changes would address PCBs and DDT, substances which persist in the
environment but as already noted, are no longer in use. Similarly, no case has been made
for sweeping changes to water quality and wastewater treatment standards to respond to
emerging contaminants, like PBDEs. In developing a recovery plan, NMFS should focus
any contaminant-related conservation measures on specific responses to the contaminants
of concern.



Appendix B. Draft Summary of Regulatory and Non-Regulatory Measures

The Pacific Merchant Shipping Association provides the following draft summary
of relevant regulatory and non-regulatory measures that require consideration in the
proposed killer whale conservation plan.

International Regulatory Programs

IMO -- Safe, secure and efficient shipping on clean oceans

Because of the international nature of the shipping industry, it had long been
organized that action to improve safety in maritime operations would be more effective if
carried out at an international level rather than by individual countries acting unilaterally
and without coordinating with others. Although a number of important international
agreements had already been adopted, many States believed that there was a need for a
permanent body which would be able to coordinate and promote further measures on a
more regular basis.

It was against that background that a conference held by the United Nations in
1948 adopted a convention establishing the International Maritime Organization(IMO) as
the first ever international body devoted exclusively to maritime matters (the original
name was the Inter-Governmental Maritime Consultative Organization, or IMCO, but the
name was changed in 1982 to IMO).

In order to achieve its objectives IMO has, in the last 30 years, promoted the
adoption of some 30 conventions and protocols and adopted well over 700 codes and
recommendations concerning maritime safety, the prevention of pollution and related
matters.

IMO Convention
* Adopted Geneva 1948
¢ Entered into force 1958
¢ First IMO meeting 1959

IMO Organization
e Assembly
¢ Council

¢ Committees

«  Marine Safety Committee (MSC) is the most senior of the committees that
carry out the Organization's technical work. It has a number of
subcommittees whose titles indicate the subjects they deal with: Safety of
Navigation; Radio communications; Life-Saving, Search and Rescue;
Training and Watchkeeping; Carriage of Dangerous Goods; Ship Design and



Equipment; Fire Protection;-Stability -and Load Lines.and Fishing Vessel -
Safety; Containers and Cargoes; and Bulk Chemicals.

Marine Environmental Protection Committee (MEPC) was established by the
Assembly in November 1973. It is responsible for coordinating the
Organization's activities in the prevention and control of pollution of the

marine environment from ships. The Sub-Committee on Bulk Chemicals is
also a subcommittee of the MEJPC as far as pollution is concerned.

Legal Committee was originally established to deal with the legal problems
arising from the Terry Canyon accident of 1967, but it was subsequently made
a permanent committee. It is responsible for considering any legal matters
within the scope of the Organization.

Technical Cooperation Committee is responsible for coordinating the work of
the Organization in the provision of technical assistance in the maritime field,
in particular o the developing counties. The importance of technical
assistance in IMO's work is shown by the fact that it is the first organization
the United Nations system formally to recognize a Technical Cooperation
Committee in its Convention.

Facilitation Committee is responsible for IMO's activities and functions
relating to the facilitation of international maritime traffic. These are aimed at
reducing the formalities and simplifying the documentation required to ships
when entering or leaving ports or other terminals.

Subcommittees

Bulk Liquids and Gases

Carriage of Dangerous Goods, Solid Cargoes and Containers
Fire Protection

Flag State Implementation

Radio Communications and Search and Rescue

Safety of Navigation

Ship Design and Equipment

Stability, Load Lines and Fishing Vessel Safety

Standards of Training and Watchkeeping

Importance of international standards

L 2

Shipping — international

Underpins world trade

Assets move between jurisdictions

Universally applicable standards



Almost every aspect of shipping covered
¢ Design
s Construction
s Equipment
* Maintenance
» Operations
e Security
o Crew
Global coverage
s 166 Member States
e All major ship owning nations
¢ All major coastal states
¢ 1GOs and NGOs

Application to world tonnage

» SOLAS 98.79%
o ILoad Lines 98.76%
* MARPOL 97.55%
e COLREGS 97.92%
s STCW 98.78%

Safety of Life at Sea (SOLAS)

The first conference organized by IMO in 1960 was, appropriately enough,
concemed with safety. That conference adopted the International Convention on Safety
of Life at Sea (SOLAS), which came into force in 1965, replacing a version adopted in
1948. The 1960 SOLAS Convention covered a wide range of measures designed to
improve the safety of shipping. They included subdivision and stability; machinery and
electrical installations; fire protection, detection and extinction; lifesaving appliances;
radiotelegraphy and radiotelephone; the safety of navigation; the carriage of grain; the
carriage of dangerous goods; and nuclear ships.

The 1960 SOLAS Convention was the basic international instrument dealing with
matters of maritime safety and, in response to new developments, it was amended several
times. However, because of the rather difficult requirements for bringing amendments
into force, none of these amendments actually became binding internationally.

To remedy this situation and maybe introduce the needed improvements more
speedily, in 1974 IMO convened a conference to adopt a new International Convention
for the Safety of Life at Sea which would incorporate the amendments adopted to the
1960 Convention as well as introduce other changes, including an improved amendment



procedur,e_,,,,,,Under,.the .new,Aprocedu.re’,,alnendments.,adopted,,,by,the.,,MSC,,enter,,jntg B0 o

on a predetermined date, unless objected to by a specific number of States.

‘The Convention adopted by this Conference, the 1974 SOLAS Convention,

entered into force on 25 May 1980.

Since entering into force, the Convention has been modified on a number of

occasions, some of which are indicated below:

L

1981 amendments: Chapters II-1 and 11I-2, which deal respectively with
construction and fire safety, were virtually rewritten. Entered into force in 1984,

1983 amendments: Chapter IIl, which deals with lifesaving appliances, was
completely rewritten and changes made to a number of other regulations. Entered
ito force in 1986.

1988 (April) amendments: Changes were introduced as a consequence of the
consequence of the capsizing of the ferry Herald of Free Enterprise, and were
intended to improve the safety of ro-ro passenger ships. Entered into force in
1989.

1988 (October) amendments: Amendments were adopted which also aimed to
improve passenger ship safety. The most important change was designed to
improve the stability of passenger ships after damage. Entered into force in 1990.

1988 (GMDSS) amendments: Amendments were adopted to introduce the global
maritime distress and safety system (GMDSS), the biggest change to maritime
communications since the introduction of radio. The amendments entered into
force in February 1992 but will be phased in between then and 1999.

1989 amendments: The amendments mainly concern watertight doors and fire
safety. Entered into force in 1992,

1990 amendments: The amendments concern the way in which the subdivision
and damage stability of dry cargo ships is calculated. Entered into force in 1992.

1991 amendments: One group of amendments deals with fire safety on passenger
ships; the other extends chapter VI, which only deals with grain, to other dry
cargoes; a third deals with pilot safety. Entered into force in 1994,

1992 amendments: The amendments deal with the stability of existing passenger
ro-ro ships and the fire protection of passenger ships. These amendments entered
into force in 1994. Additionally, two protocols were adopted to the Convention:
the 1978 Protocol, which modified inspection and survey procedures and
introduced mandatory annual surveys and outside inspections of bottoms for
tankers (in force since 1981), and the 1988 Protocol, which introduced the
harmonized system of survey and certification, among other things, which entered
into force in 2000.

Prevention of Pollution from Ships (MARPOL)

The 1954 Oil Pollution Convention was the first major convention designed to

curb the impact of oil pollution. But in the years that followed, the pollution threat



~inereased dramatically and; since-coming into-existence; IMO has devoted-increasing
attention to the problem of marine pollution. The 1954 Convention was amended in
1962, but the wreck of the TORREY CANYON in 1967 dramatically alerted the world to
the great dangers which the transport of oil posed to the marine environment.

Following the TORREY CANYON disaster, IMO produced a series of
conventions and other instruments, including further amendments to the 1954 Convention
which were adopted in 1969.

In 1969 two conventions were adopted. One was the International Convention
relating to Intervention on the High Seas in Cases of Oil Pollution Casualties, which
established the right of coastal States to intervene in incidents on the high seas which are
likely to result in oil pollution. It entered into force in 1975.

The second was the International Convention on Convention on Civil Liability for
Qil Pollution Damage, which deals with the civil liability of the owner of a ship or cargo
for damage suffered as a result of an oil pollution incident. The Convention is intended
to ensure that adequate compensation will be readily available to victims of pollution, and
places the obligation for paying such compensation on the shipowner. That Convention
also entered into force in 1975.

It was felt by some Governments that the liability limits established by this
system were too low, and that the compensation made available could, in some cases,
prove to be inadequate. As a result, another conference was convened by IMO in 1971
which adopted the Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage. This Convention came into force in 1978,

Unlike the Civil Liability Convention, which puts the onus on the shipowner, the
IOPC Fund is designed to provide additional compensation to victims where an accident
results in pollution damage which exceeds the compensation available under the Civil
Liability Convention. Thus the burden of compensation is spread evenly between
shipowners and cargo interests. The Fund is operated by an International Oil Pollution
Compensation Fund Organization, which has its headguarters in London.

The limits of liability in the 1969 Civil Liability and 1971 Fund Conventions were
increased in protocols to amend them which were adopted by a conference convened by
IMO in 1984.

In addition to the conventions dealing with the legal aspects of oil pollution, IMO
gave attention to other aspects as well. The continuing boom in the transportation of oil
and the increasing scale of oil pollution incidents resulted in serious international concern
for the marine environment, not only as a result of accidents but also through routine
tanker operations, notably the cleaning of cargo tanks.

In 1971, the 1954 Oil Pollution Convention was further amended to limit the
hypothetical outflow of oil resulting from an accident and also to provide special
protection for the Great Barrier Reef of Australia. However, it was generally felt that a
completely new instrument was required to control pollution of the seas from ships.

In 1973, IMO convened a major conference to discuss the whole problem of
marine poliution from ships. It resulted in the adoption of the first ever comprehensive
anti-pollution convention, the International Convention for the Prevention of Pollution



from-Ships (MARPOL):The Convention-deals not only-with pollutien-by-eil; but-also

poliution from chemicals, other harmful substances, garbage and sewage.

The MARPOL Convention greatly reduces the amount of oil which can be
discharged into the sea by ships, and bans such discharges completely in certain areas
(such as the Black Sea, Red Sea and other regions). It gives statutory support for such
operational procedures as "load on top" (which greatly reduces the amount of mixtures
which have to be disposed of after tank cleaning) and segregated ballast tanks.

Certain technical problems made it difficult for many States to ratify the
Convention. In the meantime, a series of tanker accidents in the winter of 1976/77 led to
demands for further action. IMO responded to these demands and took rapid steps to
convene the Conference on Tanker Safety and Pollution Prevention in 1978,

The TSPP Conference in 1978 adopted a Protocol to the 1973 MARPOL
Convention which introduced further measures, including requirements for such
operational techniques as crude oil washing (a development of the earlier "load on top"
system) and a number of modified design and construction requirements such as
protectively located segregated ballast tanks. The Protocol of 1978 relating to the 1973
MARPOL Convention in effect absorbs the parent Convention with modifications. This
combined instrument is commonly referred to as MARPOL 73/78. It entered into force
in October 1983. The Convention has been amended on several occasions since then.

In 1990, IMO adopted the International Convention on Oil Pollution
Preparedness, Response and Cooperation (OPRC). It is designed to improve the ability
of nations to cope with a sudden emergency, such as a tanker accident. It entered into
force in 1995; however, some of its provisions were used as the basis for IMO's response
to the massive pollution of the Persian Gulf resulting from hostilities in the area in the
spring of 1991. These measures, assisted by a special IMO fund, helped to save many
ecologically important sites from major damage.

Regulations for Preventing Collisions at Sea (COLREGS)

Among the most common causes of accidents af sea are collisions. Regulations
for preventing collisions were adopted by the 1960 Traffic separation schemes, like the
one in the Dover Strait, have helped to reduce the number of collisions in many parts of
the world. The TSS for the Strait of Juan de Fuca was adopted in 1981 and impiemented
in 1982. The TSS for approaches to Puget Sound and approaches was adopted in 1992
and implemented in 1993. Revisions to these TSS’s and the addition of a TSS for Haro
Strait and Boundary Pass were adopted and implemented in 2002. The latter revisions
were the direct result of Port Access Route Study in which the community was invited to
participate,

The early TSS rules were not part of the SOLAS Convention and were therefore
not legally binding internationally. In 1972, IMO adopted new International Regulations
for Preventing Collisions at Sea (COLREG). These include a number of new features
including a provision which made traffic separation schemes adopted by IMO mandatory.
Traffic separation schemes have been introduced throughout the world where maritime
traffic has been particularly congested.

Standards for Training, Certification and Watchkeeping (STCW)



The safety of life-at sea; the marine-environment-and-over-8§0%-of the-world's
trade depends on the professionalism and competence of seafarers.

The IMO's International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW), 1978 was the first internationally-agreed
Convention to address the issue of minimum standards of competence for seafarers. It
established basic requirements on training, certification and watchkeeping for seafarers
on an international level. Previously the standards of training, certification and
watchkeeping of ships personnel were established by individual governments, usually
without reference to practices in other countries. As a result, standards and procedures
varied widely, even though shipping is the most international of all industries. In 1995,
the STCW Convention was completely revised and updated to clarify the standards of
competence required and provide effective mechanisms for enforcement of its provisions.
STCW 95, as it is referred to, entered into force in 1997.

In 1997, IMO adopted a resolution setting out its vision, principles and goals for
the human element. The human element is a complex multi-dimensional issue that
affects maritime safety, security and marine environmental protection involving the entire
spectrum of human activities performed by ships' crews, shore based management,
regulatory bodies and others. All need to cooperate to address human element issues
effectively.

International Safety Management (ISM) Code

Since the 1980s IMO has increasingly addressed the people involved in shipping
in its work. In 1989, IMO adopted Guidelines on management for the safe operation of
ships and for pollution prevention - the forerunner of what became the International
Safety Management (ISM) Code which was made mandatory through the International
Convention for the Safety of Life at Sea, 1974 (SOLAS).

The ISM Code is intended to improve the safety of international shipping and to
reduce pollution from ships by impacting on the way shipping companies are managed
and operated. The ISM Code establishes an international standard for the safe
management and operation of ships and for the implementation of a safety management
system (SMS).

Effective implementation of the ISM Code should lead to a move away from a
culture of "unthinking" compliance with external rules towards a culture of "thinking"
self-regulation of safety - the development of a 'safety culture’. The safety culture
involves moving to a culture of self regulation, with every individual - from the top to the
bottom - feeling responsible for actions taken to improve safety and performance.

IMO Codes and Recommendations

In addition to conventions and other formal treaty instruments IMO has adopted
several hundred recommendations dealing with a wide range of subjects. Some of these
constitute codes, guidelines or recommended practices on important matters not
considered suitable for regulation by formal treaty instruments. Although
recommendations -- whether in the form codes or otherwise -- are not usually binding on
governments, they provide guidance in framing national regulations and requirements.
Many governments do in fact apply the provisions of the recommendations by



incorporating them;in-whole-or-inpart;-in national legislatien-or regulations.-In-some

cases, important codes have been mandatory by including appropriate references in a
- convention. - : -

These recommendations are generally intended to supplement or assist the
implementation of the relevant provisions of the conventions and, in some cases, the
principal codes, guidelines, etc. In appropriate cases the recommendations may
incorporate further requirements which have been found to be useful or necessary in the
light of experience gained in the application of the previous provisions. In other cases,
they clarify various questions which arise in connection with specific measures and
thereby ensure their uniform interpretation and application in all countries.

Examples of the principal recommendations, codes, efc., adopted over the years
are:
¢ International Maritime Dangerous Goods Code (IMDG Code) (First Adopted
In 1965);
Code of Safe Practice for Solid Bulk Cargoes (1965);
International Code of Signals (all functions in respect of the Code were
assumed by the Organization in 1965); _
¢ Code for the Construction and Equipment of Ships Carrying Dangerous
Chemicals in Bulk (1971);
Code of Safe Practice for Ships Carrying Timber Deck Cargoes (1973);
Code of Safety for Fishermen and Fishing Vessels (1974);
Code for the Construction and Equipment of Ships Carrying Liquefied Gases
in Bulk (1975);
Code of Safety for Dynamically Supported Craft (1977);
» Code for the Construction and Equipment of Mobile Offshore Drilling Unites
(1979); ‘
e Code on Noise Levels on Board Ships (1981); Code of Safety for Nuclear
Merchant Ships (1981);
Code of Safety for Special Purpose Ships (1983);
International Gas Carrier Code (1983);
International Bulk Chemicals Code (1983);
Code of Safety for Diving Systems (1983);

Federal Regulatory Programs

Statutory
» Operation of the Coast Guard

» Treasury Department

o The Act of January 28, 1915, ch. 20, sec. 1, 14 U.S.C. 1, created Coast
Guard by combining the Lifesaving Service with the Revenue Cutter
Service.
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o---A-branch-of the-armed forces-and a-military-service- within-the-Treasury
Department, except when it is operating as a service in the Navy.

o Vested in the Secretary the authority and power to delegate the
performance of any of his/her functions, with certain exceptions, o any
officer, agency, or employee within the Department.

Department Of Transportation (DOT)

o P.L. 89670, sec. 6 (formerly 49 U.S.C. 1655(b)(1), now 49 U.S.C. 108(a))
transferred Coast Guard to DOT in 1967

Department of Homeland Security (DHS)
o The Coast Guard transferred to DHS on March 1, 2003

e General Activities

The Secretary of the Department in which the Coast Guard operates is
authorized to confer Coast Guard related duties and powers upon the
Commandant, and to promulgate regulations as deemed appropriate to carry
out provisions of law applicable to the Coast Guard

. To execute his vested powers and authority, the Commandant may delegate

duties and authority to personnel and issue rules, orders, and instructions (not
in conflict with law) concerning the internal organization, administration, and
personnel of the Coast Guard.

¢ Captain of the Port (COTP)

Under 14 U.S.C. 634(a), the Commandant is authorized to designate any
officer (including a warrant or petty officer), as a "captain of the port” for such
ports or adjacent high seas or water over which the U.S. has jurisdiction as he
deems necessary, to facilitate execution of Coast Guard duties prescribed by
law.

Executive Order No. 10173, presently found in title 33, CFR, part 6 and
Article 322 of Coast Guard Regulations further describe the COTP as the
officer designated by the Commandant to give immediate direction to Coast
Guard law enforcement activities within an assigned area.

e Officer in Charge of Marine Inspection (OCMI)

On 28 February 1871, a Congressional enactment (16 Stat. 440) reorganized
the Steamboat Inspection Service and established and defined the types,
duties, and hierarchy of marine inspectors

Enactment of this legislation centralized administration of the service in the
office of a Supervising Inspector General. A Board of Local Inspectors was
empowered and required to:

o Review suitability of the hulls of steam vessels and their equipment at
least once a year
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Review-strength; form;-suitability; etc.;-of boilers-and machinery fittings oo
on all steam vessels, at least once a year

"o Subject vessel boilers to prescribed standards of hydrostatic testing
o Issue prescribed certificates attesting to the vessel's compliance with
standards fo proper authorities

o License and classify masters, mates, and officers of all steam vessels

o Investigate acts of incompetence or misconduct committed by any
licensed officers while acting under authority of their licenses, and to
revoke or suspend such licenses if any provision of applicable law had
been violated :

o Examine arriving and departing vessels, as often as necessary, to detect
noncompliance with requirements of law and defects that had become
apparent since the last inspection

= Steamboat Inspection Service was transferred from the Treasury Department
to the Department of Commerce and Labor in 1903

= In 1913, this Department was split into the Department of Labor and the
Department of Commerce; the latter became the new home of the Steamboat
Inspection Service

= On June 30, 1932, the Steamboat Inspection Service was combined with the
Bureau of Navigation to form the Bureau of Navigation and Steamboat
Inspection; in 1936, this Bureau was redesignated the Bureau of Marine
Inspection and Navigation (BMIN)

» On February 28, 1942, Executive Order No. 9083, Federal Register 1609
(1942) transferred BMIN tfo the Coast Guard for the duration of the Second
World War. Reorganization Plan No. 3 of 1946, 60 Stat. 1097, made this
transfer permanent and abolished the BMIN and its designations of various
inspectors

»  Postwar 9/11 reorganization moved Coast Guard into DHS on March 1, 2003

» Under present law, the authority is granted by Title 46 U.S.C. to the Secretary
of the Department in which the Coast Guard is operating. The Secretary has
delegated the authority to the Commandant and the Commandant has further
delegated it to the OCMI (33 CFR 1.0120).

Federal On-Scene Coordinator (FOSC)

= Enabling authority for the OSC is derived from the National Oil and
Hazardous Substances Pollution Contingency Plan (NCP) (40 CFR 300)

» Mandates the coordination and direction of federal polution control efforts at
the scene of discharge of oil or release of hazardous substances to be
accomplished through an OSC, who shall be predesignated

10



“Environmental Protection Agency (EPA) and the Coast Guard are required to

ensure that OSC's are predemgnated for all areas within a given region
EPA furmshes OSC'S for the inland zone

Coast Guard furnishes OSC's for the coastal zone; waters subject to the tide,
the contiguous zone, certain other offshore waters (generally out to 200 miles
[370.4 kilometers]), the Great Lakes, and specified ports and harbors on

- inland rivers

Under the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA), the OSC also has jurisdiction over
hazardous substance releases on land, into ambient air, affecting groundwater,
or land surfaces included in the coastal zone

Specific Authorities for Vessel Inspection and Licensing/Certification of
~ Vessel Personnel

In August 1983, Coast Guard-administered portions of Title 46, U.S.C. were
revised, consolidated, and enacted as "positive law." Reorganized and
restated laws in subject matter categories useful to marine safety personnel.
Basic organization as follows:

Federal Water Pollution Control Act of 1972, as amended (FWPCA) and

Comprehensive Environmental Response, Compensatzon and Liability Act, as
amended (CERCLA)

o Charge the Coast Guard to prepare for and respond to marine pollution
incidents, coordinating public and private response efforts

o Under the Act to Prevent Pollution From Ships (ratification of the
international MARPOL 73/78 protocols) and the FWPCA the Coast Guard
has promulgated comprehensive shipboard and waterfront facilities
pollution prevention regulations. The Coast Guard inspects U.S. and
foreign vessels for compliance with these standards and procedures.

Ports and Waterways Safety Act of 1972 (PWSA), as amended by the Port
and Tanker Safety Act of 1978, provides local Coast Guard Captains of the
Port (COTP) with authority to control the activities of vessels and waterfront
facilities. This includes:

o Issuing COTP orders
o Promulgating safety zones and regulated navigation areas
o Establishing vessel traffic services (VTS})

o Directing or prohibiting vessel movements and facility activities

Other applicable Laws and Regulations. Besides the statutes listed above,
Coast Guard authority and jurisdiction in the marine environmental protection
program is derived from the following statutes and regulations. As the
nation's maritime law enforcement agency per 14 U.S.C. 89, the Coast Guard

11



~may enforce any U.S. law, coordinating actions with appropriate federal, state, - - -

or local agencies.

o Clean Water Act of 1977

o The Act to Prevent Pollution From Ships (ratification of the international
MARPOL 73/78 protocols)
Deep Water Port Act, as amended

o Refuse Act of 1899

o Marine Protection, Research and Sanctuaries Act of 1972 (MPRSA)
{Domestic legislation implementing the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and other Matter (London
Dumping Convention of 1972)

Outer Continental Shelf Lands Act (OCSLA), as amended
Hazardous Material Transportation Act (HMTA)
The International Safe Container Act

Subtitle II of Title 46 United States Code (46 U.S.C. 3701-3718; 33 CFR
157)

o Intervention on the High Seas Act
o Shore Protection Act of 1988

Marine Plastic Pollution Research and Control Act of 1987 (Ratification
of optional Annex V of MARPOL 73/78)

Ocean Dumping Ban Act of 1988

Trans-Alaska Pipeline Authorization Act (TAPAA)
Rivers and Harbors Act of 1899, as amended
Coastal Zone Management Act of 1972

o 0o 0 ©

c 0O O

Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990
OPA 90 Title 1; and
o Hazardous Materials Transportation Uniform Safety Act (HMTUSA)

¢ Authority for the Port Safety And Security (PSS) Program -- The specific
statutes and regulations authorizing Coast Guard PSS activities are divided into
two basic groups. They are:

o O O

= Port Security responsibilities are derived from:
o Espionage Act (40 Stat. 220) as amended
o Magnuson Act (64 Stat. 427; and
o Ports and Waterways Safety Act (PWSA).

» Port Safety responsibilities are derived from:
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Ports and Waterways Safety Act (PWSA)

Subtitle II of Title 46

Hazardous Materials Transportation Act (HMTA)

33 CFR 160 Ports and Waterways Safety General; and

o 33 CFR 165 Regulated Navigation Areas and Safety Zones.

o o O ¢

Authority for the Bridge Administration (BA) Program -- The laws governing
the construction, operation, and alteration of bridges over the navigable waters of
the United States were first administered by the U.S. Army Corps of Engineers
(USACE). The Coast Guard administered the approval of bridge lighting. With
the formation of DOT, certain functions, duties, and responsibilities of the
Secretary of the Army were transferred to the SECDOT on April 1, 1967. The
authority to administer these laws was delegated to the Commandant of the Coast
Guard by Section 1.46 of Title 49, CFR. Parts of this authority have been further
delegated by the Commandant to the district commanders by 33 CFR 1.01 and
1.05.

Specific Authority For The Recreational Boating Safety (RBS) Program --
The primary authority for the RBS Program came from the Federal Boat Safety
Act of 1971. The provisions of this act have been codified in Title 46, U.S.C,
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International Non-Regulatory Programs

An organization with a "safety culture" is one that gives appropriate priority to safety and
‘realizes that safety has to be managed like other areas of the business. For the shipping
industry, it 1s in the professionalism of seafarers that the safety culture must take root.
That culture is more than merely avoiding accidents or even reducing the number of
accidents, although these are likely to be the most apparent measures of success. In terms
of shipboard operations, it is to do the right thing at the right time in response to normal
and emergency situations. The quality and effectiveness of that training will play a
significant part in determining the attitude and performance - the professionalism - the
seafarer will subsequently demonstrate in his, or her, work. And the attitude adopted
will, in furn, be shaped to a large degree by the 'culture' of the shipping company.

The key to achieving that safety culture is in:

e recognizing that accidents are preventable through following correct procedures
and established best practice;

¢ constantly thinking safety; and
» seeking continuous improvement.

It is relatively unusual for new types of accidents to occur on board and many of those
that continue to occur are due to unsafe acts by seafarers. These errors, or more often
violations of good practice or established rules, can be readily avoided. Those who make
them are often well aware of the errors of their ways. They may have taken short-cuts
they should not have taken. Most will have received training aimed at preventing them
but, through a culture that is tolerant to the 'calculated risk’, they still occur.

The challenge for trainers and fraining, and managers ashore and afloat, is how to
minimize these unsafe acts, how to instill not only the skills but also the attitudes
necessary to ensure safety objectives are met. The aim should be to inspire seafarers
towards firm and effective self-regulation and to encourage personal ownership of
established best practice. Internationally recognized safety principles and the safeguards
of best industry practice have to become an integral part of an individuals' own standards.

¢ Industry Programs & Best Practices
«  ISO 14001
= Standards of Care
e Harbor Safety Committee
» See Harbor Safety Plan
* Risk Management Approach; Incident Review
» Coast Guard program overview; see Stewardship Report
Joint Coordinating Group
Cooperative Vessel Traffic Service
Vessel Traffic Service User Group meetings
Pilot Commission Meetings
» Pilot Standards and Procedures
» Incident Review & Recommendations
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Area Maritime Security Committee
= Port Security Committees

© = Coast Guard Forums

Pacific States/BC Qil Spill Task Force
NW Straits Commission
Olympic Coast National Marine Sanctuary Advisory Committee

Emissions

State of Washington Ballast Water Work Group
Pacific Ballast Water Group

Puget Sound Marine Emissions Group

West Coast Diesel Emissions Reduction Collaborative
Cruise Ship Memorandum of Agreement

Port Commission Meetings (many)

Prevention - Studies

North Puget Sound Risk Management Panel
* (RCAC not included in recommendations - see document)

Scoping Risk Assessment - Protection Against Oil Spills in Marine Waters of NW
Washington State

International Tug of Opportunity Study

Tug Needs Study

Port Access Route Study (Traffic Lane Adjustment)
Haro Strait Risk Assessment

Waterway Assessment - Aids to Navigation
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WSP

Western Siates Petroleum Assaeiation

August 11, 2006

Chief, Protected Resources Division
National Marine Fisheries Service
1201 NE Lloyd Blvd., Suite 1100
Portland, OR 97232-1274

Email: orcahabitat.nwr@noaa.gov

Re: Proposed Rule to Designate Critical Habitat for Southern Resident Killer
Whales; RIN 0648-AU38

To Whom It May Concern:

The Western States Petroleum Association (“WSPA”) appreciates the opportunity to
provide the National Marine Fisheries Service (“NMFS”) with the following comments and
information to assist NMFS in its development of a final rule to designate critical habitat for
Southern Resident killer whales (Orcinus orca). See 71 Fed. Reg. 34572 (June 15, 2006).
WSPA represents commercial marine transport companies, oil terminals, refineries, and
pipelines in Puget Sound, Washington, and on the West Coast of the United States. Member
companies operate marine vessels that transport a range of crude oil, petroleum products, and
other economically important materials to and from ports on the West Coast. Continued safe,
secure, efficient, and environmentally-responsible operation of member vessels and facilities are
issues of regional and national importance.

WSPA and its member companies strongly support environmental stewardship and
species conservation. However, significant questions and uncertainties exist regarding the recent
listing of Southern Resident killer whales as “endangered” under the ESA and the current
proposal for designation of critical habitat. In addition, the potential exists for a critical habitat
designation to result in unintended impacts upon national security, military preparedness, and the
regional economy. These issues, coupled with remaining legal uncertainties concerning the
agency’s interpretation of the term “adverse modification” contained in the ESA, indicate the
need for a more critical and measured look at the areas designated for critical habitat.

I NMEFS Should Exclude Areas Around Cherry Point and March’s Point,
Washington, from Critical Habitat under ESA Section 4(b)(2) Due to National
Security and Other Considerations

Section 4(b)(2) of the ESA requires NMFS to balance the benefits of critical habitat
designation against economic, national security, and other benefits of exclusion. See 16 U.S.C. §
1533(b)(2). NMFS retains discretion to exclude an area from critical habitat designation if the
agency determines, based upon the best available scientific and commercial data, that the



benefits of exclusion outweigh the benefits of designation, and that such an exclusion will not
result in species extinction. See 50 C.F.R. § 424.19.

NMFS proposes to exclude certain military sites in Puget Sound due to potential impacts
on military readiness, such as preventing, restricting or delaying access to sites; restricting
activities associated with vessel or facility maintenance; and delaying response times for ship
deployments and overall operations. NMFS determined that the areas proposed for exclusion
represent relatively small percentages of the total habitat area, and that based on important
national security considerations, the benefits of exclusion outweigh the benefits of designation.

For reasons similar to those enumerated by the U.S. Navy, WSPA requests that NMFS
exclude from critical habitat designation certain areas around key, strategic refinery facilities in
Puget Sound. Specifically, these areas include (1) marine waters and shoreside areas in Puget
Sound, adjacent to Cherry Point, Washington; and (2) marine waters and shoreside areas in
Fidalgo and Padilla Bays, adjacent to March’s Point, Washington; and (3) marine waters and
shoreside areas near the Blair Waterway, adjacent to Tacoma, Washington. Appendix A
illustrates the geographic locations and dimensions of areas proposed for exclusion from critical
habitat.

Several of the affected refinery facilities and their operational areas are adjacent to or
overlapping with proposed critical habitat. Some facilities and operational areas occur in less
than 20 feet of water, an area proposed for exclusion from critical habitat. However, due to
mapping imprecision, we cannot determine the extent to which shore-based facilities may extend
into 20-foot deep waters of Puget Sound and therefore the exact amount of overlap with
proposed killer whale critical habitat is unknown. WSPA proposes to exclude certain refinery
areas that clearly include waters deeper than 20 feet. The sites proposed for exclusion constitute
less than 2 percent of the total area proposed as critical habitat for the species (about 39 square
miles out of a total of 2,676 square miles). The shore-based sites proposed for exclusion
constitute less than 2 percent of the total shoreline area contained in proposed critical habitat
areas (about 36 linear miles of shoreline out of a total of 2,081 miles).

A. Petroleum Refinery Facilities Located in Puget Sound, Washington

Two refineries in the vicinity of Cherry Point, Washingion ~ one operated by
ConocoPhillips (“Conoco”) and the second operated by British Petroleum (“BP”). Conoco’s
facility processes about 100,000 barrels of crude oil per day into critical transportation fuels.
BP’s facility, located adjacent to the Conoco facility, is the fourth largest refinery on the West
Coast, processing more than 200,000 barrels of crude oil each day. These facilities produce jet
fuel for commercial and defense aircraft. Some of the crude oil used by these facilities is
transported from Alaska and overseas in doubled-hulled tanker ships. Refined products are
transported via pipeline, barges, tanker trucks, and marine tankers to military bases, regional
airports, and other facilities.

Two refineries are located on March’s Point, near Anacortes, Washington - one operated
by the Tesoro Refining and Marketing, and a larger one operated by Shell Oil Company. The
refineries are located in Skagit County on March’s Point which extends into Fidalgo Bay to the



west and Padilla Bay to the east. Crude oils processed at the plants comes primarily from
Alaska’s North Slope via tanker ships from the Alaska pipeline texminus at Valdez, and from
Canada via a pipeline connected to the oil fields of Alberta. The refineries process a combined
255,000 barrels of crude oil per day, producing gasoline, jet fuel, propane, diesel, petroleum
coke, and other fuels for markets mostly within Washington State and on the West Coast.
Refined products are transported via pipeline, tanker trucks, and marine tankers to military bases,
regional airports, and other facilities.

U.S. Oil & Refining Company operates a refinery and marine terminal within the tideflats
industrial area located in Tacoma, Washington. The refinery processes about 40,000 barrels of
crude oil per day to produce gasoline, diesel fuel, jet fuel, marine fuel, gas oils, and asphalt.
Crude oil arrives by tanker ships and barges at the company’s dock on the Blair waterway.
Refined products are transported via pipeline, tanker trucks, rail, marine tankers and barges to
military bases, regional airports, and other facilities. The McChord Pipeline, a pipeline that
originates at the refinery and terminates at storage tanks located on McChord Air Force Base,
supplies jet fuel to this military installation.

B. National Security Implications of Designation

As explained above, refinery facilities located at Cherry Point, March’s Point, and
Tacoma, Washington, supply petroleum products for a range of military uses. Specifically,
refinery facilities in Washington State supply jet fuel and ship fuel to the U.S. Navy, U.S. Coast
Guard, and U.S. Air Force. These branches of the military protect strategic areas in the
Northwest, including ports, cities, and sensitive waterway areas. Beyond the region, McChord
Air Force Base, home of the 62™ Airlift Wing, supports worldwide humanitarian and combat
missions of international significance. Refinery operations, and associated fuel production, are
thus critical to military readiness and preparedness.

Similar to concerns expressed by the U.S. Navy, WSPA believes that a critical habitat
designation near the refineries could pose an unacceptable detriment to facility capabilities to
adequately support security, maintenance, operations, and emergency preparedness. Refinery
operations require unimpeded access to nearshore marine areas by a range of vessels for safety,
security, maintenance, and normal facility operations. Any restrictions that adversely impact
arrival, departure, or operations may significantly impact facility production and security,
thereby limiting the ability of these facilities to supply fuel products to the U.S. military. Such
restrictions may thus impact military readiness, and may pose security risks to the facilities
themselves. '

C. Impacts of Designation

As NMFS states in its ESA Section 4(b)}(2) Report and related analyses, estimating the
economic impact of critical habitat designations on water quality management, oil spill
regulation, and other activities is difficult as it is unclear what contaminant thresholds NMFEFS
may apply, the geographic scope of analysis, the regulatory meaning of adverse modification,
and market variables. Notwithstanding these uncertainties, the potential exists for significant
impacts on refinery operations and the region as a whole in the event that crude oil shipments are



deléyed, or refinery production is curtailed, resulting in reduced petroleum supplies in the Pacific
Northwest and along the West Coast.

D. Exclusion will not Result in Species Extinction Due to the Small Size of
Proposed Exclusions and Remaining Protections

WSPA proposes the exclusion of certain sites that clearly include waters deeper than 20
feet. These sites encompass about 39 square miles out of about 2,676 square miles of marine
area proposed as critical habitat for the species (Appendix A). The shore-based sites cover about
36 linear miles of shoreline out the total 2,081 miles of shoreline in the proposed critical habitat
areas (Appendix A). The proposed exclusions would result in removing less than 2 percent of
proposed marine areas, and less than 2 percent of proposed shoreline areas from critical habitat
designation. While these areas may have conservation value, excluded habitat constitutes a very
small percentage of the proposed critical habitat for the species.

As NMFS itself has recognized both in the proposed rule, and in statements made at

* public hearings, the exclusion of areas from critical habitat designation does not eliminate ESA
~ protections for the species in these waters. Even when an area of habitat is not designated as
critical habitat, federal agencies must insure their actions avoid jeopardizing listed species.
Further, activities that are conducted outside of critical habitat must avoid indirect effects that
result in jeopardy.

NMEFS previously designated critical habitat for chinook salmon in Puget Sound,
Washington. Consequently, federal agencies must avoid adversely modifying critical habitat for
this species. Designated chinook salmon critical habitat overlaps with proposed Southern
Resident killer whale critical habitat in many areas, including areas near Cherry Point, March’s
Point, and the Blair Waterway. These existing critical habitat designations, and associated ESA
Section 7 consultations that occur, reduce the benefits of killer whale critical habitat designation.

Based upon the foregoing analysis, the benefits of excluding from critical habitat areas
near refinery facilities at Cherry Point, March’s Point, and the Blair Waterway, Washington,
outweigh the benefits of inclusion. Given existing protections and the small area proposed for
exclusion, excluding these areas will not result in species extinction.

11 Available Information Supports Exclusion of Areas Less than 20 Feet in Depth

NMEFS proposes to exclude marine areas less than 20 feet in depth from critical habitat
because Southern Resident killer whales are seldom observed at these depths, and the species
grows to a size that likely limits its maneuverability in such areas. NMFS states these shallow
areas are outside the geographic range presently occupied by the species, and that such areas are
not necessary for species conservation.

WSPA agrees with NMFS that marine areas less than 20 feet in depth are outside the
species’ current range, and are not otherwise essential for the conservation of killer whales in
Puget Sound, Washington. Available information indicates that Southern Residents feed
primarily on salmon, and do not enter shallower areas to capture seals and sea lions. While



anecdotal information may indicate that the species infrequently occurs in marine area less than
20 feet in depth, such infrequent sightings do not mean that these areas are essential to the
conservation of the species. See 16 U.S.C. § 1532(5). Rather, infrequent sightings suggest such
areas are not essential for species conservation due to the species limited use of these areas.
Further, available biological information indicates that such areas do not contain prey, or other
physical or biological features that are essential for species conservation.

111. Sound as a Primary Constituent Element of Critical Habitat

In its proposed rule, NMFS concludes that sound does not constitute a primary
constituent element of killer whale critical habitat. The Agency requests comments to assist it in
evaluating whether sound constitutes a principal physical or biological feature that is essential
for the conservation of the species, and that may require special management considerations.

WSPA agrees with NMFS that sound does not constitute a principal physical or
biological feature that is essential for species conservation. As the ESA implementing
regulations indicate, the Services have not as a legal mater considered sound to constitute a
principal constituent element of critical habitat. See, e.g., 50 C.F.R. § 424.12(b)(providing a list
of physical and biological features essential to species conservation, and excluding sound from
same). Rather, such habitat elements include discrete habitat features such as nesting sites,
feeding sites, and water quality that can be readily identified, and where necessary, appropriately
managed.

Aside from this regulatory issue, the impacts of noise on killer whales, particularly noise
associated with large cargo vessels, is poorly understood, and threshold levels at which
underwater sounds become harmful are unknown. In 2003 the National Research Council
concluded that no documented evidence exists of ocean noise being the direct physiological
agent of marine mammal death under any circumstances.' Based on lengthy review and
deliberation, the National Research Council concluded the following: '

Short-and long-term effects on marine mammals of ambient and identifiable
components of ecean noise are poorly understood. There is no documented
evidence of ocean noise being the direct physiological agent of marine mammal
death under any circumstances.

A similar conclusion regarding the effects of acoustic noise on marine mammals was
drawn in the “Final Report of the Naticnal Oceanic and Atmospheric Administration
International Symposium: Shipping Noise and Marine Mammals: A Forum for Science,
Management, and Technology,” held in May 2004. While this report acknowledges that there is
a potential for shipping noise to impact marine mammals by elevating ambient noise levels to the
point of interfering with or masking biologically important signals, no rigorous proof exists that
this is occurring. In fact, among the research priorities identified by the symposium participants
were (1) investigation of behavioral responses of marine animals to periods of increased ambient

! National Research Council, Ocean Noise and Marine Mammals, Committee on Potential Impacts of Ambient
Noise in the Ocean on Marine Mammals (2003).



noise levels (from both natural and anthropogenic factors), including changes in calling
characteristics and other acoustic displays; and (2) evaluation of the biological significance of
vessel noise exposure...to include comparative assessments of population demographics rates
and vital functions in areas of relatively high and low commercial shipping density.

In view of the intent expressed in the Services” ESA regulations and the lack of any
scientific evidence indicating that noise constitutes an essential habitat feature requiring special
management consideration, NMFS should exclude noise from consideration as a primary
constituent element of critical habitat.

IV.  NMEFS Should Delay Critical Habitat Designation Pending the Reevaluation of the
Listing, Clarification of the Meaning of Adverse Modification, and Compliance with
the National Environmental Policy Act

A. Uncertainty Remains Regarding Whether the Listed Unit Constitutes a
Distinct Population Segment (“DPS™)

As evidenced by pending litigation, significant legal and scientific uncertainties exist
regarding the agency’s listing of Southern Resident killer whales as an endangered species. See
Washington State Farm Bureau v. National Marine Fisheries Service, No. 2:06-cv-00388-TSZ
(W.D. Washington)({challenging species listing). These uncertainties suggest that NMFS should
delay designating critical habitat for the species until the agency reevaluates its listing
determination. Such a reevaluation may yield important information that substantially impacts
the pending critical habitat designation process.

By way of background, NMFS originally determined that a listing of the Southermn
Resident killer whales was not warranted based on the inability to identify this population unit as
a Distinct Population Segment as required by the ESA. Two years later, citing new genetic
information and a better understanding of Orcinus orca population structure and putative
evolutionary relationships, NMFS changed its conclusion, arguing that the Resident Group of
killer whales (including the Southern Resident, Northern Resident, Southern Alaska, and
Western Alaska units) were an unrecognized subspecies, and that the Southern Resident killer
whales constitute a DPS of this unrecognized subspecies.

This series of actions raises a number of substantive questions. First, the ESA defines a
“species” as any species, subspecies, or “distinct population segment of a species or vertebrate
fish or wildlife which interbreeds when mature.” See 16 U.S.C. § 1532(16). The ESA does not
identify a DPS of a subspecies as a “species™ for the purpose of listing, let alone does 1t
contemplate the listing of a DPS of a taxonomically unrecognized subspecies. Hence, from a
purely procedural standpoint, the decision to list the Southern Resident Killer whales appears
questionable.

The ESA requires NMFS to base its listing decisions on the “best available commercial
and scientific information.” Toward this end, and likely in response to the legal challenge and
remand of the original NMFS decision that listing was not warranted, NMFS convened a
workshop on, “Shortcomings of Cetacean Taxonomy in Relation to Needs of Conservation and



Management,”* a title that by itself suggests a interesting bias regarding the purpose and
function of taxonomy in biology. During the workshop, the participants broke out into several
topical working groups, including a “Working Group on Killer Whales as a Case Study.”
However, the working group made littie progress on the identification of killer whale subspecies.
Those participants who thought that more than one species exists also felf that, until the species
question can be resolved, it would be appropriate to recognize a series of subspecies to reflect
clear differences among types of kill whales. Overall, a majority of participants felt that
Resident- and Transient-type killer whales in the Eastern North Pacific probably merit at least
subspecies status, although questions of how to delineate sympatric sub-species would remain.

In reviewing this report, and considering the different perspectives of the participants, it
is clear that there was no scientific consensus on the taxonomy of killer whales. Further, in the
“Report of the Working Group on Species- and Subspecies-Level Taxonomy” from this same
workshop (reported in Appendix 5, Reeves et al. 2004), the subspecies concept was referred to as
having a “perplexing and confusing history.” It was also noted that “its [the subspecies]
inherently non-rigorous nature continues to plague taxonomic discourse and, by some views,
hinders conservation.” Lastly, the report notes that “strict quantitative criteria for subspecies
have never been applied to cetaceans.” For NMFS to identify Eastern North Pacific Resident
Killer Whales as a “subspecies,” and the Southern Resident Killer Whales as a DPS of the
subspecies is at best a questionable application of science in view of the remaining scientific
debate on this matter. The record before the agency strongly suggests that NMFS should
reevaluate its listing determination, and determine whether Southern Resident Killer Whales
constitute a DPS of a recognizable species in accordance with the express language of the ESA.
See 16 U.S.C. § 1532(16)(defining the term “species” to mean a DPS of a species).

B. Uncertainty Remains Regarding the Meaning of Adverse Modification

While the proposed rule and statements made by NMFS appear to suggest that the
designation of critical habitat results in few, if any, economic or other impacts, this analysis is, at
best, speculative in view of the Services’ failure to promulgate a lawful regulatory definition of
the term “adverse modification” under the ESA. In 2004, the Ninth Circuit Court of Appeals
found the Services’ definition of adverse modification inconsistent with the statute. See Gifford
Pinchot Task Force v. U.S. Fish and Wildlife Service, 378 F.3d 1059 (9th Cir. 2004). Prior to
this case, other Courts of Appeal similarly found the Services’ definition of adverse modification
invalid. See Sierra Clubv. U.S. Fish and Wildlife Service, 245 F.3d 434, 441-42 (5th Cir. 2001).
Notwithstanding the fact that two separate Courts of Appeal have invalidated the Services’
definition of adverse modification, the Services have failed to so much as propose a revised
regulation, leaving the public with no way of knowing how the Services intend to interpret this
term, or what the actual impacts of a critical habitat designations may be. Such uncertainties
underscore the need for NMFS to undertake a more rigorous environmental analysis of the

proposed designation as suggested below.

? Reeves, R.R., W.F Perrin, B.L. Taylor, C.S. Baker and S.L. Mesnick (Editors), Report of the Workshop on
Shortcomings of Cetacean Taxonomy in Relation to Conservation and Management, April 30-May 2, 2004, LaJolla,
California, NOAA-TM-NMFS-SWFSC-363, Southwest Fisheries Science Center, National Marine Fisheries
Service, National Oceanic and Atmospheric Adminisiration, LaJolia, CA (2004).



Given the uncertainties involved, it would seem prudent for the Services to first define
the meaning of adverse modification, including how it will be applied in future ESA Section 7
consultations, prior to designating critical habitat. Absent such a definition, it is impossible to
meaningfully evaluate the economic, environmental, or national security impacts of the current
proposal. Upon the Services’ eventual enactment of a valid definition of the term, NMFS may
be required to reevaluate its final designation to reassess economic and other impacts, and
admittedly poor use of limited agency resources.

C. NMYFS Has Failed to Comply with the National Environmental Policy Act

The National Environmental Policy Act (“NEPA”) requires federal agencies to prepare
an environmental impact statement for major federal actions which will significantly affect the
quality of the human environment. In the proposed rule, NMFS asserts that 1t need not comply
with the requirements of NEPA when designating critical habitat, citing Douglas County v.
Babbit? as authority for this position. See 71 Fed. Reg. 34571, 34586 (June 15, 2006). NMFS
fails to discuss the reasoning behind Douglas County v. Babbitt, the status of other court cases
that have addressed this issue, or whether circumstances may dictate NEPA compliance in this
particular case.

Contrary to NMFS’ position, considerable disagreement exists regarding the applicability
of NEPA to critical habitat designations. In Catron County v. U.S. Fish & Wildlife Service the
Court of Appeals for the Tenth Circuit held that the Services must comply with NEPA in
designating critical habitat, stating that doing so will inform the public, and help ensure that
critical habitat designations do not result in unintended environmental consequences. See Catron
County v. U.S. Fish & Wildlife Service, 75 F.3d 1429 (10th Cir. 1996). In 2004 the Federal
District Court for Washington D.C. similarly concluded that NEPA applies to critical habitat
designations under the ESA. See Cape Hatteras Preservation Alliance v. U.S. Department of
Interior, 344 F.Supp.2d 108 (November 1, 2004). These cases, and the analysis contained in
them, indicate that NEPA does apply to critical habitat designations, and that such compliance
serves an important function of informing the public, and assisting the agency in avoiding
- unintended environmental consequences.

In view of existing caselaw, uncertainties associated with the current proposal, and the
need to avoid unintended environmental consequences when designating critical habitat, NMFS
should comply with the requirements of NEPA before designating critical habitat for this species.

V. Summary and Conclusions

Similar to the views expressed by the U.S. Navy and accepted by NMFS, WSPA and its
member companies have concluded that designation of critical habitat near refineries located in
the vicinity of Cherry Point, March’s Point, and the Blair Waterway, Washington, may adversely
impact national security and military preparedness by delaying or curtailing petroleum supplies
to the military. 'While the impacts of critical habitat designation are difficult to predict, even
small impacts on refinery operations could result in significant direct and indirect impacts to the
region by reducing petroleum supplies during periods of high demand. For these reasons, WSPA

* 48 F.3d 1495 (9™ Cir. 1995), cert. denied , 116 S.Ct. 698 (1996).



proposes to exclude certain areas from critical habitat that are adjacent to refinery facilities.
Areas proposed for exclusion constitute a small percentage of proposed critical habitat, and their
exclusion will not result in species extinction. Consequently, the benefits of the proposed
exclusions outweigh the benefits of proposed designation; therefore, identified areas should be
excluded from any final critical habitat designation pursuant to ESA Section 4(b)(2).

NMES should delay designation of critical habitat for this species until the agency
reevaluates its listing determination, defines the meaning of adverse modification in accordance
with recent judicial opinions, and complies with NEPA. Completing these tasks prior to issuance
of a final critical habitat designation will insure that any final agency action is based upon the
best available data, and consistent with all legal requirements. Such a delay will not
substantively affect killer whale conservation in view of existing ESA Section 7 consultation
obligations for this species and listed salmonids occurring in Puget Sound.

Thank you for the opportunity to provide comments and recommendations on the
proposed critical habitat designation. Please feel free to contact me at (360) 352-4506 if you

have any questions regarding these comments or recommendations.

Sincerely,

Frank E. Holmes, Northwest Manager
Western States Petroleum Association

Cc:  Rear Admiral Richard R. Houck, Commander
13th Coast Guard District
United States Coast Guard

Rear Admiral William D. French, Commander
Navy Region Northwest
United States Navy

Colonel Jerry P. Martinez, Commander
62nd Airlift Wing, McChord Air Force Base
U.S. Air Force

Captain Michael Moore, Vice President
Pacific Merchant Shipping Association

Steven D. Aitken, Acting Administrator
Office of Information and Regulatory Affairs
Office of Management and Budget

Puget Sound ESA Business Coalition
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